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ABSTRACT 

At the request of Congresswoman Edith Green, the 
Comptroller General of the United States reviewed grant procedures 
covering two awards made by the Office of Education (OE) . The first 
award, made to the Berkeley Unified School District, was funded under 
Title VII of the Elementary and Secondary Education Act of 1965, as 
amended, which provides funds to local educational agencies to 
develop and carry out demonstration bilingual and bicultural 
programs. The audit indicated that these funds were used for the 
development of a national television series although the provisions 
of Title VTI require that grant funds be used only to assist children 
within a school district and that the Commissioner of Education award 
such a grant only after determining such a need. A second award was 
made to Bilingual children's Television, Inc. (BC/TV) , a nonprofit 
Oakland corporation, under the authority of the Emergency School Aid 
Act, which authorized OE to provide financial assistance to local 
educational agencies and public and private nonprofit organizations 
for special needs incident to the desegregation of elementary and 
secondary schools. The basic objective of the BC/TV proposal was to 
develop a bilingual and bicultural (Spanish-English) educational 
television show to be aired nationally. This award, made by the 
Commissioner of Education-elect, was granted over strong objections 
by OE officials after BC/TV»s failure to perform under the first 
grant and management deficiencies disclosed by the Health, Education, 
and Welfare (HEW) audit agency. The audit agency concluded that BC/TV 
suffered from delays in funding. (Author/DN) 
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The Honorable Edith Green 
Mouse ot Representatives 

Dear Mrs. Green: 

This is our report on Office of Education, Departnient of Health, 
Education, and Welfare, grant awards made to the Berkeley Unified 
School District, Berkeley, California, and to Bilingual Children's 
Television, Inc., Oakland, California. We nriade our review pursuant 
to your request of February 11, 1974. 

As you instructed, we did not obtain formal comments fro.r. agency 
officials or the grantees. We do not plan to distribute this report further 
unless you agree or publicly announce its contents. 



Sincerely yours. 




Comptroller General 
of the United States 
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WHY THE REVIEW WAS MADE 

GAO was asked to review Office of 
Education (OE) grant awards to the 
Berkeley Unified School District, 
Berkeley, California, and to 
Bilingual Children's Television, 
Inc. (BC/TV), Oakland, California. 
GAO reviewed the basis for the 
awards and the results achieved. 

The grants were made to develop 
a bilingual and bicultural children's 
television show to be aired nationally 
for children from 3 to 8 years old. 

FINDINGS AND CONCLUSIONS 

The first grant totaling $889, 980 
was awarded to the Berkeley 
school district on April 6, 1972, 
under authority of title VII of the 
Elementary and Secondary Educa- 
tion Act, as amended. The grant 
represiented the first phase of fund- 
ing for the project. 



An October 6, 1972, amendment to 
the grant provided an additional 
$1.5 million of title VII funds to the 
school district. To accomplish the 
purposes of the grant, the school 
district entered into contracts with 
BC/TV, 

The second grant award totaling 
$3. 5 million was made directly to 
BC/TV for a 1-year period com- 
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niencing June 30, 1973. This grant 
\vas awarded under the authoi'ity of 
the Emergency School Aid Act, en- 
acted June 23, 1972. 

First grant 

Project proposals submitted for 
funding under the first grant ad- 
dressed needs of Spanish- speaking 
and Spanish-origin children nation- 
wide. Title VII conversely is in- 
tended to provide funds to local edu- 
cation agencies to assist children 
within a local school district, and 
the proposals did not indicate that 
grant funds would be used to assist 
children of the Berkeley school 
district. (See p. 2. ) 

Several legislative authorities were 
considered as a source of funds for 
the first grant. At the time of the 
award, however, sufficient fimds 
were available only under title VII. 

Because the act precluded BC/TV — 
the prime contractor- -from apply- 
ing directly, OE requested the 
Berkeley school district to act as 
an applicant, thereby satisfying 
technical requirements of the law. 

The school district was established 
as a funding agency through which 
contractual arrangements could be 
made with BC/TV for the grant. 
The school district was compensated 
tor acting as the applicant on the 



Tea r $heet . Upon removal, the report 
^ ver date should be noted hereon. 



1 



\)\i*sd to U»o» total gfaiit awiuvU 

(Si.H? |J. 3. ) 

Ol-: did nut folluvv cstahliHliud pi'ocL^- 
(lui'tJS lor title Vll hmda, 

(Soe p. 5. ) Tlu) jii'Miit waB a 8oie 
Huurov award Init Olil wau unable to 
provido a writtea justinoatioa 
porting procurunient on a solo 
HtHirce basiG. (Seep. 7,) 

OH lias since Improved its f:;raiil pro- 
rouuron by ruquirinf{ tliat nonce. T.p'.rU- 
tiw fvrant applications be rcvicv- ' j' 
a solo source board. (Sec p. V . ) 

files and discussions wiLh Oi.'J 
i>rr\cials siiovved that the grant re- 
ceived the attention and jjupport oT 
top C)E and Department oi' Uenlth, 
lOducation, and Welfare (irEVV) 
otTicials and the White House. 
(See p. 7. ) 

Sceond grant 

1 [so second grant award was made 
at. the direction of the Commissioner 
of Education-Designate over the 
slronjj objections of program atKl 
grants officials. These OE offioialj: 
vvore against the second f^rant ;v.v;;rc' 
piimarily because of BC/TV's 
failure to perform under the fir.st 
grant and management deficiencies 
disclosed by the HEW Audit Agency. 
'l"h(^ Commissioner-Designate cen- 
ts idort'd the following factory .in 
making tiio award; 

--The HC/TV' proposal roceived a 
liigli rating fi'om an impartial 
roN'iow [)anel. 

'•-The grant award provided for 

spftual o^onditions t(^ correct rnnti- 
ap.erial and fir.r.il vvt.'aki.; di;'-- 
( dosed by the l Aud.i. • 

- • lU; /'I'V rec-eivcd !>■■••'•'■ ■■ ''..l'.; I'v^.'i 
1v\o iiidi'pondrnt. !'c ■iKU'Ul iv:'':'- which 
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repriM.u>nti;Ki, amotu;? other Uun^^s, 
an oppoi'tunity lo i-.-spand the im- 
pact of I'Vdwral l'a»uUs. (See 
p. lU. ) 



Of api)ljcationtj j^ubmitted undor 
thu educational tuluvi.sion program- 
ing section of the Emergem-y School 
Aid Act, HC/TV's proposal roceived 
the second highest rating Ijy an in- 
dependent review panel. Of nine 
proposals rated in thv bilingual and 
bicuUural category, the HC:/'l'V 
proposal was rated first. iileC" 
p. 13.) 

Crdteria used by the panelists does 
i\oL tipecifically consider applicants' 
past performance. Panelists said 
they did not consider past perform • 
a'ace ui their evaluations. (See 
p. 13. ) 

OE officials said if the panel had 
eonsidered past performance as a 
criterion and if it was heavily 
weighted in the point f>y!jtem, 
awards would be limited to major 
educational television stations in 
the country. They said Lhat to 
Limit the number of awardr. in 
this manner would contradict the 
intent of the Emergency School 
Aid Act. 

Although (iACJ recognizes heavy 
emphaKis placod on pafr-t ocrfornT- 
ance as a criterioti would tend to 
limit grant awards to established 
television sLaLions, p..i^-t i'crroriU- 
;uk;c in its opinion, 'W./'iUi bv 
(':iven some consideralioti pc. t l cc- 
larly where major dollar amodtitL> 
are involved. 

,';'.'nic .Ni;;iiv..',cr;i!.i.)t\ l.c p-;:,l p--; •• 
UH-tn .r.ic.t' vv(H',u' : r.c i'i-a:'c j-{^r;:;i - 
'.':liiy (.''f a prc.^ji'cl ' r; iv.icc:'- -'.r. ' 
;;'!;;.• i.hat .'.vailable f.vKls ■ 'c ... cd 



support the most worthwhile projects. 
{Hon p. 14. ) 

S^nndal ij'rant terms and conditions 

I'ho grunt was subject to detailed 
apooiul conditions ami safeguards to 
corriH'.t HC/TV managerial and fi- 
nancial weaknesses which the Audit 
Agency disclosed in the first grant. 
OK assigned an onsite project officer 
to insure RC/TV's compliance with 
the special conditions. (Seep. 15.) 

Settlement of HEW audit findingPi 

The HEW Audit Agency reported 
that the grantee had spent $325, 337 
in excess of the total first grant 
award of $2, 389, 980. Of the total 
costs of $2, 715, 317 reported for 
the period, the Audit Agency rec- 
ommended disallowance of $250, 709 
which consisted of $93, 279 in direct 
costs and $157, 430 in overhead. 

The Audit Agency also questioned 
$947,786 in BC/TV subcontracts, 
and $1, 516,822 in costs which were 
attributed to the basic contracts be- 
tween the school district and BC/TV 
because the OE grants officer had 
not approved the contracts. 

The school district agreed with the 
disallowance of $83, 279, which in- 
cluded expenditures for travel, of- 
fice furnishings, and salaries, and 
disagreed with a recommended dis- 
allowance for overhead totaling 
$157,430. The principal point of 
disagreement was the overhead rate 
used. (See p. 18. ) 

Another major consideration in the 
final settlement was an OE exception 
to a cost-plus-a-percentage-of-cost 
BC/TV subcontract totaling 
$235,604. 

On March 21, 1974, the Commis- 
sioner of Education approved pay- 



ment to the grantee of $2, 3Rf> 
the total amount of the first grui«^ 
award. 

The total amount of cost disaiiuw- 
anoes was $325, 337--the exact 
amount of the expenditures the 
school district incurred in excess 
of the grant award. 

OE's settlement included the follow- 
ing considerations; 

--It would be unreasonable and im- 
prudent for OE to refuse to honor 
a pregrant agreement with the 
school district on the overhead 
rate to be applied. 

- - .\ court of law would not sustain 
the contention that compensation 
be denied to a grantee for benefits 
bestowed simply because those 
benefits were contracted for on an 
ill«.'gal cost-plus-a-percentage-of- 
cost basis. 

--The school district would be will- 
ing to settle on $325, 337 in dis- 
allowances since BC/TV had ob- 
tained funds from nongovernment 
sources to pay the cost overrim. 

--Release of all grant funds would 
permit the school district to re- 
cover its promised overhead and 
the advances of cash to BC/TV, 
and should ieave the school 
district financially whole. (See 
p. 20. ) 



Accomplishments 

Sixty-five 1/2-hour shows were 
completed under the two grants at 
a cost to OE of about $5. 9 million, 
and the Public Broadcasting Service 
agreed to make the shows available 
to participating stations in the fall 
of 1974. 
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AUhoUHii lie /TV produeya 65 shows. 
iuinsiUfc'vable cuntroversy existed 
oVt?r its perforsnance, particularly 
dui'in^ tht latter nionths of the 
firtJt ft'rant. BC/TV did not meet a 
nuijur production gi)ai, aiu;ui'ding to 
the UKW audit report, only ono of 
fivo test shows was ooniplutod. 

OE's funding delays and 130/ TV's 
managerial and fiscal weaknesses 
contributed to BC/TV's failure to 
meet production goals during the 
first grant. 

Much of the (^ontrovr^rspy over 



nC/TV's performance could have 
been eliminated if production 
schedules, geared to the known 
availability of funds, were revised 
and formally agreed on when it be- 
came apparent the })roject's fundin^^ 
would not be continuous. 



Such a procedure would appear 
particularly necessary since the 
project was to be phase funded over 
a period spanning at least 3 fiscal 
years, and OE could not guarantee 
the availability of appropriated 
funds. (See p. 24. ) 
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IMTUCM)UCTlON 

At, iho rcHiuost of Cong"ro««wt)inaii Kdith Groen, wo havo roviewod 
viU'itnis aspocts of two ^\rimi awards niaUo by the Office of Education 
(OK), Dopartniont of Iloalth, Kdueation, and Welfare (HEW). 
Mrs. Greon was printiipally intert»stt»d in tlin baso.s for the; awards 
and tht) results achieved. The pur post; of tho awards was to devi ^">p 
a bilingual and bicultural (Spanish-Knglish) oducational television 
serii?s to be aired nationally for children from 3 to 8 years old. 

The first grant award totaling $889, 980 was made to the 
l^erkeley Unified School District, Berkeley, California, oji April 6, 
1972, for the period through October 6, 1972. The grant represented 
the first phase of funding for the project. The original grant award 
vxs rt:" vised to provide an additional $1. 5 million to the school district 
which eventually was to cover expenses through April 30, 1973. 

Both the initial award and the revised award were funded under 
title VII of the Elementary and Secondary Education Act oi 1965, as 
amended (20 U.S. C. 880b). This act provides funds to local educa- 
tional agencies to develop and carry out demonstration biling'ial and 
bicultural programs. To accomplish the purposes of this gj^ant, the 
school district entered into contracts on April 17, 1972, and on Octo- 
ber 30, 1972, with Bilingual Children's Television, Incorporated 
(BC/TV), a nonprofit corporation with headquarters in Oakland, 
California. 

The second grant award totaling $3.5 million was made directly to 
BC/TV for 1 year beginning Junp 30, 1973. The grant was awarded 
under the authority of the Emergency School Aid Act (20 U. S. C. 
1601), enacted June 23, 1972. This act authorizes OE to provide fi- 
nancial assistance to local educational agencies and to public and 
private nonprofit organizations to meet special needs incident to the 
desegregation of elementary and secondary schools. 

SCOPE OF REVIE W 

We made our review at OE headquarters in Washington, D.C., 
BC/TV headquar^'.ers in Oakland, and at production facilities in Los 
Angeles. The re^'iew included discussions with present and past officials 
of HEW and OE, officials of BC/TV and the Berkeley Unified School 
District, and production personnel under contract to BC/TV. We also 
examined available HEW and OE files and files made available to us 
at the school district and BC/TV headquarters. 
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BAblSOi'' AWARD FPU FIRST GRAMT 

tn niaJdn/t the fii'Hl fti'ant uward» C)E did not follow establishod 
tu'ituria and pi'ooodUfes for awarding fuiKis under title Vli oi' the Elemen- 
tary and Sooondar.v Kiiuoation At:t. Also, tht^ first grant was a sole 
sourtio award, but OE was unable to provide us with written justification 
whicli supported thu netjd foi- a sole source procurement. OE files and 
discussions with OE officials showed that the grant received the attention 
and support of top Oii: and HEW officials and the White House. 

The grant wasj awarded to the Berkeley Unified School District for 
dovciopnient of a national educational television show. Title VII con- 
versely is intended to providt' funds to local education agencies to assist 
children within a local school district. Additionally, because BC/TV-- 
tiie prime contractor under the grant- -could not be funded directly, OE 
requested tlie school district to apply for funding under the act. Th<? 
school district was established as a funding agency through which coi^u-a: - 
tual arrangements could be made with BC/TV for 'the purposes of the 
grant. 

NEEDS A SSESSMENT AND FUNDING A HEANGEMENTS 

Title VII provides that the school district must agree to use grant 
funds to meet a high-priority need within its jurisdiction and that the 
Commissioner of Education may award a grant only after determining such 
a need. The grant agreement was for development of a national television 
series to serve children from 3 to 8 years old. The project proposals 
submitted for funding under the .first grant addressed the needs of Spanish- 
speaking and Spanish-origin children nationwide; they did not indicate that 
grant funds would be used to assist children in the Berkeley school 
district. 

Before the award of the first grant, several legislative authorities 
were being actively considered as a source of funding for the television 
series. These authorities included the: 

--Emergency School Aid Act 

--Title VII of the Elementary and Seccadax-y Education Act, as 
amended 

--Cooperative Research Act, as a..nended (20 U.S. C. 331a), enacted 
July 26, 1954- -provides grants to public or private nonprofit or- 
ganizations o • agencies for research and demonstrations in the 
field of education and for the dissemination of information from 
educational research. 

According to the then Commissioner of Education, Dr. Sidney P. 
Marland, Jr. , OE first considered the proposed Emergency School Aid 
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as a souihh^ of tmm foi* tho .t^^rant bfcaus*" it would specificaUy au- i 

that;, vvhun it boeamr> apparenl that thin act would ncH jpasauti in 
timy (it was .^nai^ted on .Muu:? 23, IDTin, aUvrnalo Himroos of fundi hud to 
hv-' oonsldei't^d. (Hhor Oil ol'iic:ials told us that, bt»oauso suthoioat lunda 
woro not avaiiabln uudof tlK* t:ooiK>raii Uosoar^'h Atd;. 13C/'1V wan 
ultiiuatoly funded uiuk-r title VU tiu-oULih a grant award to the auhool 
diatriot. 

on'b'iid^ of ihu sehooi district told us that, .noH buforo the 'jrant 
award, in-. Marland and OVVa thtni Deputy Uoniai-bSioner for Dv^oUr 
menl, Dr. Don Davius, requwHtud the .Sv!lu>ol distriet to apply for U:v 
p-rant no that funds could be passed on to UC/TX throu-ih a centra .H. 
By letter to OK's Deputy Conuuissioner for ^ohool Systems, dated 
October 17, 1973, tlie superintendent of tlie s(!lu>oi distriet oxpUuneu 
the eireumstanees under whioh the grant awards were made and uee i 
by tiu) sehool district. The letter in part states: 

"Dr. vSid IMarland, then Commissioner oriilducation, and 
Dr. Duaald Davies, then Associate Commissioner v)f Kdueation, 
[Deputy Con\missioner fur l.)evi»lopmentl S})e<:ificaUy requested 
of me that the District liandle tiie liilingual Children's Television 
grant. 1 made it clear at tlie time tliat the District was not 
equipped from prior experience to manage such a grant, and tliat 
the District was not in the business of creating TV programs. 
Both '!< explained that the grant had to be channeled tlirough a 
major school district and that tlie District would be compensated 
for its expenditure of staff, time, and energy by a 10% overhead 
on the first portion of tlie planning grant and by an B% overhead on 
the second portion of the grant. This overhead arrangement was 
precisely what I presented to the Berkeley Board of Education 
and was the besis on which the grant was accepted. 



"The grant was made to the Berkeley Unified School District 
by the Office of likiucation with full realization that the 
District was neither capable, experienced, or desirous of 
carrying out a production of a national television program. 
The understanding was that a nonprofit corporation called 
Bilingual Children's Television would be set up to which the 
Berkeley Unified School District would subcontract produc- 
tion, and, that BC /TV. in turn, would subcontract portions 
of the development of tiie national TV program. 

Koi lowing- the award of $889, 980 under tho first ^&,rant, OE continued to 
have problems in finding enough funds to continue the project, liy letter 



ERIC 



~ ..... . 

V 

iVji' Homnval 1/ Dr. Don DavioB statod tli^t'u 

^' WiL hi.>pi'? n) liw «bl« to |->rt»vid(^ iui adtlitiuiial $3 luillion out 
al" li'isoal Vinu' inV3 fiUKla to vU)rUimt(» thf- dovi)l(>piV\uni ui" this 
I'jfojpnt nt tho lermlniiiion of the sis-month uoricHl. Onv oommit- 
hit'ht Jbr l-'ir.ual \i?i\v U'V3 t'iaid8 is, oi' (luursG. Ijuyuu iin thu usual 
unt^e^'^Jtatldhll^s that (a) there' must bt^ adoqiuiio. poriVuMnautnv by 
ihc nranUH' and ih) the i.:>.>ugru8j^ niU8t aotuailf authOK>;ii;t> and appro- 
priate sufi'iriiont funds. " 

* Tlwvv is a puleiitial problem reUUiUM" to tho uso of the i)ropost?d 
niillion in i' iMcal Voar U)V3. TUq $aOO, 000 grant that wo aro 
tuaking to the Bcrk-loy Unifiud Sciiool Uiatriot will not bo usod 
to set up a private, nonprol'it uorporation during tho initial «i.s 
niorU-hrf. Mowevu»', ay you know, ^'^ - {tho Diroctoi' ol' 13C/TVj • 
liopoB to up fcjiudi a oorporation avS .soon an pos.sib'o. 'J'lio 
$3 inillloa that wo hoiH- to make availablo in Fisral V.:>ar 1973 is 
runv jiUuHU'd to i-onn' from two aouroos! (a) $1.5 niillioi.' from tho 
nilijiuuai h'dut aliDn pro^i^riun ('I'ltlo VII of tlu) I'nomon.ary and 
»Sei!undary Kdiu:atu>n Aoi), and (b) $1.5 million under the authority 
of tile Cooperative l^eseareli Act. U seems olear from die dis- 
l uSHlona tiiai - ■ [tlie IJireetur of 130/TV] and my staff have had 
with tile Office U' l.'klu«;ation'y cjontrautin.Li' oftiee, that it will 
probably be inipos?.uble to use any Title VU funds to support any 
private, non-profit corporation. Aecordingly, if such a corpora- 
tion is e!jtal)lit^lieU at tiie end of a six -month peidod, wo may be 
faced Willi tlu> aituuaon of only being able to [«'ive $1. 5 million 
from Ol-: fiind.s inrtleaii of $:) million. 

' I think tlno'c arc .several options available in tlie .situation: 

I'lu' ori'icr of L'ducatiun will provide $1. 5 million out 
of i''is( al \ (,!Ui' 1973 funds to the corporation and the 
rctnainder of die funds will be provided by non-OE 
.soui'ci.'s. 

"'i'lu' total Hilin.fTual C)uldrcn'.«5 Telovi.sion project would 
iiave two different operatin^f entitieg, at least for legal 
pur[)ot;('.'d: (1) a pi'ivate corporation and (2) tiie Berkeley 
I nificd .Sflu)tjl Di.strict. Tiie activities of the project would 
l)e si)lit between these two entities, at least for formal 
])urposc.s, rvcii thou^^li, in fact, there would be oiic opera- 
tion beaded l)v ■ (tlic Director of UClTV]. If this 
appj-oacli were used, the (M'fice of Education couki ^^ive 



]_/ liecause uf ati OI'I I'eorycuii /.at ion, tlie po.sition of tiie Deputy (.'oniniis" 
.sioiiei- for Devi'loptiieat was ti'tnj)orari ly reftM-recJ to as tlie De))Uty 

C'odlDlis.SIOiier for l\'fUeWill, 
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$1.5 million iu thu iiorkeley Uhifiuti School District under 
thu authurlH- ot Titlt? VII fuHl $1. 5 million to tho corpora- 
tion luidup tiu) auihoriiy oi the C'ouporativt-i Hesearch Act. 

"Do not (^slabliHh a t-orpoi'ation aiui havo tlu' full 
$3 million in Fiscal Vouf iv)73 go U) tho Hwrlu^ey 
Unii'ivHl 8ohoul Ditiirioi wiiiuh woui-l contitmo to bo 
tiio lujJi'al agont for Uio project. 

"I think the socond oi)tion doBcribud abovo i.s probably tho most 
,1 suitable, but I would appreciate your tlunkiug and that of * * [tlie 

Director of BC/TV] on this subject. 

On October 6, 1971^, tiu) scliool district was awarded an addituiiK. 
$1.5 million from title VII moneys. OF. officials told us tho Cooperative/ 
Uesoarcli Act was not used because of the unavailability of fvmds. 

Dr. Marland, in diacussinu' tlio funding' arrangements under th.*- 
first grant, told us that it was customary for Government ageneiets U. 
establish a funding agent to get the job dune provided that the a^-ent i main- 
tains control and accountability of tho funds. He stated, howev.n , that 
following the completion of the? grant period, it was apparent that the 
school district did not properly monitor tlie project. 

CHITEHIA AND PHOCKDUlilCS 

Under title VII, recommendations and priority rankings for grant 
awards are made on the basis of tlie reviews of external readers, in- 
ternal readers, and recommendations from the State departments of 
education. OE established i two-stage application and approval process 
for awarding title VII grants. 

In the first stage an applicant submits a preliminary proposal to OE 
and the appropriate State educational agency.. Outside readers then rate 
the proposal content according to the following categories: 

1, Problem significance and assessment of needs 

2, Target group 

3, Objectives 

4, Program procedures 

5, Projected daily schedule 

6, Staff development 

7, Parental involvement 
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B» Plauniug stt-ait^gy I'or i'oniml procuduru 



9. Local uoitimUiuent 



'Vhv rating i'oi^m ejsplains those oatogorius. In total thure aro 20 specific 
oi'iteriu undor tliu oategoi'les whicli are to be rated within a point range 
ol' ^doro to four, zero being the lowest possible score. If the proposal 
is rated iavorably and recommended by the State agency the applicant 
Is then requested to submit a final proposal for negotiation. 

Although OE did not follow the above procedure for the initial award 
niade under the grant, the California State Department of Education be- 
i'an\e aware of ilie proposal and encouraged that funding of the project 
bi> ij;iven serious consideration. Two outside readers also read the pro- 
posal and reconunt.^ndt'd tiiat it be funded. 

By letter dated December 1, 1971, California's Superintendent of 
Public Instr'uction and Director of Education advised Dr. Davies 
thai; staff intMnbers had bt-ought to his attention the BC/TV project as 
it was cono(;ivi-U at that time. The superintendent said that the State 
had established as a top priority, programs that would benefit bilingual 
and bicultu^'al students. He also stated that the intent and proposed de- 
sign of thf proji'fl had considerable merit. 

Because OK at one time contemplated making the award under the 
Cooperative Research Act, two outside readers reviewed Berkley's initial 
grant proposal using criteria designed to evaluate proposals to be funded 
under the act. The rating form briefly explained the following four cri- 
teria: (1) educational significance, (2) personnel and facilities, (3) re- 
soai'ch design, anu (4) economic efficiency. Both readers said the pro- 
posal was worthy of support and, on a scale of one to five- -one being 
the highest possible rating- -rated the application one and ^wo. 

Grant awards under title VII normally are made for 1 year. How- 
ever, if progress is satisfactory and the terms and conditions of the 
grant are met, tlie project may be renewed assuming that enough funds 
are appropriated by the Congress. OE did not follow title VII criteria 
and procedures in awarding the additional $1.5 million of title VII funds 
to the grantee, and outside readers did not evaluate the proposal. In 
addition, no evidt>nce was made available to us which shows that recom- 
mendations were solicited fi'om the State of California, as contemplated 
by OE procedui'es. 

Top ()!■: and HEW officials and f)rogram personnel devoted a con- 
siderabh> amount of time U) the protwsai's development and wer(^ aware 
of its initial I'onci-ptiun a;; early as .U\nc 1971. Contracts and grants per- 
sonnel told us, liowevcr, thai they first bt?came aware of the projjosal 
just before the fii'st awjr.j v.-is :tiad<.> on April 6. 1972. OE's managenu-nt 
manual states tli;it jirauls oincers should be invited to participate in early 
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tlibi ujisiuri.s oi' a propoisal's funding, specifications, and any other prob- 
li'ina iluU may ai'fect the legal and business aspects of the project. 

Contracts and grants personnel told us that they did not have i.-nou,^];' 
liiiif to adequately review the project proposal for the initial award and 
tiial. Ihey wore under pressure to execute the grant as soon as possible, 
rhr (grants officei- who signed the grant award said he did not specif- 
jcully (juestion the basis for it because Dr. Davies and Dr. Marland had 
full knowledge of and support for ihe project. For the second award unde, 
ih'> grunt, both the grants officer and OE project officers stated that 
ilipy wt'i'o under pressure to issue thp grant as soon as possible and 
Hi:u, t.«n\phasis was placed on the need to provide continuity in fundi*:. • . 
iiiitiai award under the ftr atii. 

■soi.i- : SOURCE PROcruK.vn-::.\ r 

Dr. Marland told us thai it was decided that only one grant shouii 
b«.' awarded to develop a bilingual and bicultural television series to o.' 
broadcast nationally. He said the rationale was that it would be bett'T 
to make a single in-depth commitment to a national project rather 
than dilute Federal efforts by funding several projects. Dr. Marland 
said that three organizations were considered for the award but BC/TV 
was selected on the basis of its Director's talents and the nucleus of 
the organization that he had lieveloped. There was no evidence either 
through our discussions with OE and HEW officials, or our review of OE 
and HEW files that OE considered other organizations for the grant award. 

On February 7, 19V2--2 montlis before the award of the first grant- - 
OK established a sole source board whose responsibilities included re- 
vi(nving any proposed discretionary grant at any stage before award, on 
tiie basis of a written request from program or contracts and grants per- 
sonnel. An OE official told us, however, that the board did not review 
the initial award nor the $1. 5 million revision. The board was not re- 
quired to review the awards when they were made. But OE strengthened 
its sole source procedures by an April 17, 1974, directive requiring the 
board to review all grant a[)plications proposed for funding through other 
tiian the normal process. 

HIGH-LEVEL ATTENTIOxN FOR THE GRANT AWARD 

Our discussion with top OE and HEW officials and program and 
tyrants personnel, and our review of available documentation showed that 
Uu; ^rant received the attention and support of top OE and HEW officials 
and the White House. The interest of the White House in the grant award 
is .ndicated in Dr. Davies' letter of March 30, 1972, to the then Deputy 
Commissioner for l^lanning, l-:valuation, and Management, Dr. .John li. 
Ottma. 'I'he letter states: 

"Due to the unusual iiitertvst of the White House, Secretary 
Richardson [HEW], and Commissioner Marland in the immediate 
funding of the BC/TV project, please ask ■■■ - -■ [the Contracts and 
(;rants Division to] give this grant first priority. It is important 
tiiat money flow before '.v.itside pressure builds." 
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Additionally, a letter dated March 31. 1972. from Mr. Stan Pottinger, 
HEW's Director. Office of Civil Rights, to Charles W. Colson. Special 
Counsel to the President, states: 

"The Bilingual Children's Television Program project is ready 
tu be fuiiucu by HEW. A public announcement ceremony can 
be held at any^time after Monday. April 3. 1972. depending, 
of course, on the schedules of the primary participants. A 
press release describing the project is scheduled to be re- 
leased shortly. - '■■ While this will get some play, it should 
not detract from any oval office ceremony that you may wish 
to have within the next few weeks. " 

1,1 *f 

"The proposal has gained an excellent amount of support from a 
wide variety of Spanish speaking and Anglo groups. The project 
director ■■■ - is an immensely capable and attractive figure who 
has done an excellent job of gaining support and resources for the 
project. Oval office exposure on the announcement of this pro- 
gram would be a good move. 

"A list of prominent Spanish- speaking persons and others who 
might attend an announcement ceremony is attached (Tab B.). 
It is lengthy, but can be reduced to a number appropriate for a 
ceremony. Each person listed has expressed a high degree of 
support for the program. 

Mrs. Green also provided us with information which indicated that 
Maurice Stans telephoned the Director of BC/TV in January 1972 to 
solicit funds for the Committee to Reelect the President. The source 
of her information reportedly had taken a deposition from two women 
who had overheard the alleged conversation. Purportedly, the Director 
of BC/TV stated that he would obtain funds for the President's reelection 
campaign from wealthy members of the Spanish- speaking community. 

We found that the source of the above allegations did not obtain any 
deposition. One of the women told us that she had overheard the alleged 
conversation but she could not confirm or deny any solicitation of funds. 
The other woman told us that she did not have any firsthand knowledge 
of any such conversation. 

The Director of BC/TV told us that he has not had any association 
with Maurice Stans or his associates. Also, the Director's personal 
secretary told us that she had never received a phone call or any other 
rnessa^'e from Maurice Stans or any other member of the Committee 
to Reelect the i'resident. 

The DirL'ctor told us that hv believed ^hat the alleged conversation 
was with Mr. Stan i\)Uin^er, Director, Ofi.'ce of Civil Rights. HEW. 
'Che Dirt.'ctor said tliat, in t.ho presence of the two women, his secretary 
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said, "Stan's on the phone. " The Director said it is perfectly natural 
foi his secretary to contract a noun by saying "Stan's on the phone, " 
rather than "Stan is on the phone". We contacted Mr. Pottinger and he 
told us that it was his judgment that the Director's recollection was 
accurate. Mr. Pottinger also told us that he had contacted the Director 
in trying to locate bilingual expertise in the Clhicano community. 

CONCLUSION 

The grant award was made under the provisions of title VII 
which require that grant funds be used only to assist children within 
a school district and that the Commissioner of Education award such 
a grant only after determining such a need. The grant award, however, 
was for the development of a national television series and the proposal 
did not indicate that grant funds would be used to assist children of the 
Berkeley school district. 

Because the HEW Audit Agency has made a detailed examination 
of the activities carried out under the first grant award and a final 
settlement with the school district has been reached, we do not plan 
to pursue the matter further. The Audit Agency findings, along with 
the legal considerations involved in the final settlement, are discussed 
in chapter 4 of this report. 

OE awarded the grant contrary to its established procedures and 
criteria for awarding title VII funds. Additionally, OE did not follow 
sound management practices in that a sole source award was made 
without evidence that a sole source procurement was necessary. OE, 
however, has since strengthened its procedures by requiring that such 
awards receive prior approval of a sole source board. 
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CHAPTER 3 



BASIS OF AWARD FOH SECOND GRANT 

The second grant award was made at the direction of the Coiniuu}- 
sioner ot'Education-Designate. Dr. John R. Ottina, over the sUmuu; 
objection of program and grant officials. By letter dated Aluy 
1073, to Dr. Ottina, the Chief of the Higher Education Branch, Con - 
tracts and Grants Division, recommended that the grant award not 
be made to BC/TV. The letter stated in part: 

"In summary, contemplating issuing a grant to an 
organization which is insolvent, sorely dependent upon 
foundation and corporate funding to produce, has a deficit, 
cannot produce a balance sheet, lacks adequate financial 
management, failed to perform under a prior arrange- 
ment, in addition to the other problems enumerated along 
with possibly being liable to OE for large unallowable costs 
can only lead to more problems and would ba imprudent and 
net in the best interest of the Government. " 

The Director of the Contracts and Grants Division, the two OE proj-.n 
officers assigned to the first grant, and OE's Chief of Audit Liaiaon and 
Coordination agreed with this recommendation. 

By letter 4 days before the grant award, the Director of tiio Contracts 
and Grants Division personnally advised Dr. Ottina not to make the award. 
The letter in part states: 

"I continue to advise you strongly against this award to^BC/'l'V, 
based upon our experience with that organization [BC/TV] as a 
"subcontractor" - - and adverse [HEW] draft audit report 

■• •:■ which we discussed on June 15, 1973. It is my opinion 
that you will not be able to reasonably defend against the 
criticism which inevitably will follow an award. Under tlieso 
circumstances I do not feel that I can appropriately issue a 
grant without written direction from you. " 

On June 30, 1974, Dr. Ottina, by letter, directed the Director 
of tlie Contracts and Grants Division to make the award. Dr. Ottina 
.stated that there was no legal obstacle in making the award and ih:.i 
hf had also considered other factors which included: 

" A. BC/TV submitted an application in open compe- 
tition for ESAA/TV [Emergency School Aid Act/ 
Television] grants. Approximately 50 such 
applications were received, and were reviewed 
by experts from outside OE and OE prograi:. 
staff. The result of this review rated BC/TV 
as second best among all proposals. It was 
therefore selected a;-; of five applications 
actually recom nunuh.'d lor funding. Such a 
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standing in a highly competitive award process 
gives me strong indication that this project merits 
Federal support. 

"B. The grant award as constructed by my request 
contains special conditions and jsafeguards to 
address issues raised by auditors and others 
regarding managerial and I'lscal control over 
Federal funds by BC/TV in their connection 
with the ESEA VII [Elementary and Secondary 
Education Act, Title VII] award to Berkeley 
Unified School District - "f. With the in- 
clusion of these conditions, I believe that a 
wholly sound grant can be awarded which 
fully wil] meet the objectives of the ESAA/TV 
program. 

"C. Two independent and private foundations have 
reviewed BC/TV, and recently made sizable 
grant awards. Ihis bo.th expands thf? poten- 
tial impact of Federal funds and illustrates 
a separate vote of confidence in the BC/TV 
organization. Such Federal-private partner- 
ship of mutual linancial support is a rare 
occurrence. Few of our thousands of other 
non-governmental grant recipients are able 
to attract this type of private support. Their 
positive judgement supports my own in this 
award. 

"D. The efforts initiated under the ESEA VII 
award to Berkeley Unified School Dis- 
trict, in which BC/TV participated, rep- 
resent a substantial investment of Federal 
funds toward the objective of expanding 
bilingual educational television. This 
ESAA/TV award to BC/TV will continue 
and expand this important effort. 



PANEL EVALUATION 

The Emergency School Aid Act provides funds for developing educa- ^/ 
tional. television programing. Section 711. (b)(1) states that: 

"The Assistant Secretary shall carry out a program of 
making grants to, or contracts with, not more than ten 
public or private nonprofit agencies, institutions, or 
organizations with the capability of providing ex-pertise 
in the development of television programming, in suffi- 
cient number to assure diver-sity, to pay the cost of 
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dc'veloprnent and production of integrated children's 
television programs of cognitive and effective educa- 
timial value. 

OK issued a program announcement in January 1973" listing the cate- 
L'<-rie.s in which grants would be awarded and the criteria by which appli- 
rations would bi' accepted and evaluated. The announcement also provided 
f'lr a panel to review and evaluate the proposals. One category dealt 
with bilin^fual and bicultural approaches to assist minority group children 
from environments in which the dominant language is other than English. 
}?C:/TV submitted its proposal in this category. 

Ob! prepared a "Management Manual for Television Grants Admin- 
istered under Section 711 - Title VII. P. L. 92-318" for use by OE 
supervisors and staff personnel responsible for implementing the act 
and panelists assigned to review and evaluate grant proposals. This 
i.ianual contained preaward administrative procedures, the program 
atinounct'ment, proposed rules and regulations, application blanks, 
aad panelists' review and rating forms. The manual states that the 
lumel will be composed of: 

'"3 NCET [National Center for Educational Technology] rep- 
resentatives assigned by the Associate Commissioner for 
Educaiional Technology; 

"1 REEO [Bureau of Equal Education Opportunity] repre- 
sentative assij^ned by the Associate Commissioner of BEEO; 
and 

"6 non-OE persons representative of those minority groups 
which constitute the target populations, at least two of whom 
shall be Black, at least two Spanish surnamed (one of vhom 
shall be bilingual), and at least two females. Two of these 
nun-OF*: panelists will be recruited from the ranks of public 
TV; and one will be a person employed in a school capacity 

wliere his/her duties focus on minority education 
aiiii/or ifUergroup relations." 

.1 !,uru-l n\etnbers were required to disqualify themselves from evaluat- 
...«. pro[>osals wliere there was a conflict of interest. 

(U: ^r•^lieiled rec(jmmendations for the six non-OE panelists from 
.. • )! -. iiriizativins as the National Association of Educational Broad- 
• s'.'t.-^, Canir'se Media Committee in San Francisco. Chicano Public 
; i':'.;'Jiir.'i\s Association, and Bla^^k Efforts for Soul in Television. 
•• Hi. i-.-eurninended panelists, OE selected six panel members 
i<i ' . ' i;!.' .|uali fic-ations in its management manual. 

..• ■■■r.-.cl met m March 1973 to rea'J and evaluate the television 
. ■-. .li.s. HC'TV was one of 15 proposals submitted in the bilingual 
u al <•..!< aor'v. Six of these proposals, however, were 
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eliminated before the panel met because they did not meet the require- 
ments. l''or example, OE told us one applicant was ineligible because 
it was not a nonprofit organization. 

The panelists evaluated 52 proposals, 9 of which were in the 
bilingual and bicultural category, on the following criteria: needs as- 
scrfament, statement of objectives, program content and design, staff- 
ing, facilities capability, supplementary materials, parent and community 
involvement, resource management, and formative evaluation. Each 
crituria iiad a maximum number of points that the panelists could assign 
to it, and the overall niaximum score in the bilingual and bicultural cate- 
gory was 71. The BC/TV proposal received a score of 61. 1 which was 
the highest score in the bilingual and bicultural category and the second 
highest rating of ail 52 proposals. The mean average of the four Govern- 
ment panelists' scores totaled 61. 95 as compared to 60. 29 by non- 
Government panelists. 

Wt^ contacted the panelists to determine (1) if there had been any 
attempt to influence their ratings, (2) how long they had to read and rate 
the proposals, and (3) if past performance was considered in judging the 
proposals. All of the panelists stated that they did not consider past 
performance and that there had not been any attempt to influence their 
ratings. Most of Lhem felt they had enough time to read and rate the 
proposals but emphasized that they put in very long days. 

PAST PKRFORAIANCE CRITERIA 

As stated earlier, the Emergency School Aid Act specifies that grants 
be awarded to "organizations with the capability of providing expertise in 
the development of television programing. " However, as discussed 
above, the panelists who reviewed the proposals for educational television 
told us they did not consider past performance in their evaluation. 

Although JIEW regulations for educational television assistance under 
the Emergency School Aid Act did not become effective until April 24, 
197:3, the criteria in the proposed regulations, as cited in the OE manage- 
ment manual which panelists used in reviewing proposals, were identical 
to the criteria appearing in the final regulations. Witii respect to past per- 
formance, the regulations state that applicants are required to submit: 

"(2) A statement of the name, address, position, duties, 
prior experience in educational television and school and 
cfjninumity affairs, race, and (in the case of applica- 
tions related to an activity described in [subsec- 
tion) 185. 72(a)(1) the bilingual /bicultural background of 
all persons permanently employed (or to be employed) 
in positions of responsibility by the applicant on its 
(k'velopnient, production, and administrative staffs; 
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"(4) A statement of past activities engaged in by 
the applicant or its officers or employees indi- 
cating the relative capability of the applicant 
to provide expertise in the development of in- 
integrated children's television programing, and to 
develop and produce the proposed television pro- 
grams;" 

OE's January 1973 program announcement for the educational television grants 
states that: 

"Capability will be determined by examination of prior rele- 
vant activity, demonstrated knowledge of potentially effective 
media utilization systems, adequacy of production facilities 
to be employed, staff capability, and credibility in the 
target communities. " 

The law contemplated that grantees' capability would be a factor in 
making grant awards, and both the regulatory provisions concerning the 
informaUon that applicants must submit and the program announcement 
indicate that prior relevant experience would be considered "in deter- 
mining capability. However, the criteria set forth in the regulations for 
evaluating grant applications does not specifically consider past perform- 
ance. 

C>E officials told us that, if the panel had considered past perform- 
ance as a criterion and it was heavily weighted in the point system, 
awards would have been limited to the major educational television sta- 
tions in the country. They stated that to limit the number of awards in 
this manner would contradict the intent of the Emergency School Aid 
Act. OE officials also told us that the regulations provide that the 
Assistant Secretary for Education can, at his discretion, refuse to 
award a grant under the act if the proposal does not show "sufficient 
promise. " They told us that past performance can be considered in 
determining whether sufficient promise exists. 

. We recognize that emphasizing past performance as a criterion 
would tend to limit grant awards to established television stations. 
We believe, however, that the criteria set forth in the regulations 
should specifically consider past performance. Some consideration to 
past performance, particularly where large dollar amounts are in- 
volved, would increase the possibility of a project's success and in- 
sure that available funds are used to support the most worthwhile 
})rojects. 



The foregoing discussion on the lack of past performance criteria is 
nut intended to suggest that BC/TV would not have been funded had the 
^'Valuation panel considered past performance. The BC/TV proposal 
evaluated by the panelists was dated March 9, 1973, which was approxi- 
mately 7 weeks before the completion of the title VII grant period. In 
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its proposal for emergency school aid fundingi BC/TV discussed in detail 
its acconipUshnients during the first part of the title VII grant; however, 
the proposal did not relate these accomplishments to the initial goals and 
c)l)jertives. Chapter' 5 of this report discusses the accomplishments 
uiuUm* iho grants. 

Sl^KClAl. C ONDITIONS AND SAFEGUARD S 

On January 31, 1973, the OK grants officers requested the HEW Audit 
Agency to audit tlie first grant because the school district had not notified 
the grant's office of subcontract awards as required by the conditions of 
the grriiiit. 

The mow audit report, which was issued on September 28, 1973, dis- 
closed, among otlier things, that BC/TV had not been complying with 
Federal requirements regarding subcontracting, the use of consultants, 
staff j^^alaries, and travel practices. The report also stated that BC/ 
I'V's ^lonli'oi over the project would have been strengthened if it had 
(1) improved its financial reporting and control system and metliods for 
monitoring project activities, and (2) developed a financial management 
staft* which was fully conversant with corporate financial controls and 
Government regulations. 

The grant award was subject to detailed special conditions and safe- 
guards to correct BC/TV*s managerial and financial weaknesses as dis- 
closed by the Audit Agency* The grant award stipulated that BC/TV had 
to comply with the special terms and conditions within 90 days before 
any funds would be released under the grant. On August 3, 1973, 34 days 
after the grant award, the grant officer issued a revised notification of 
grant award in which he stated in part: 

"it being the sense of the Office of Education that the grantee 
has substantially complied with the intent of the Special Terms 
and Conditions and the BC/TV ESAA TV Grant Safeguard Docu- 
ment, the paying office is hereby authorized to release funds 



The special terms and conditions of the grant required that BC/TV 
a {)ublic accounting firm to certify that its accounting system is in 
accordance with generally accepted accounting principles and is adequate 
to provide all required financial and managerial data. The conditions of 
tht.» grant also required that the accounting firm pass on the competence 
of a financial manager. 

By letter to BC/TV dated October 26. 1973. a public accounting firm 
reported on BC/TV's progress in improving the systems of financial 
c:ontr(;ls, accounting, and management reporting. The firm noted that 
a cc^mptHent individual had filled the position of Director of Finance. 
Also, the firm concluded that BC/TV's accounting system was now 
capable of providing information for financial and other management 
contiH)! reports in accordance with generally accepted accounting 
pr'iruMples. 
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In addition to the improvements required of BC/TV's managerial and 
financial controls, OE required that BC/TV establish a special bank 
account for the grant funds; this was done on July 20, 1973. The con-ii- 
tions of the grant also required that all proposed withdrawals be approved 
by the OE project officer. To insure BC/TV's compliance with this pro- 
vision and the other provisions of the special grant terms and conditions, 
OE assigned an onsite project officer to supervise BC/TV activities. On 
tlie basis of our review at BC/TV headquarters, we believe that the OE 
project officer closely monitored BC/TV's activities to insure compli- 
ance with the special terms and conditions of the grant. 
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The IIKW Mudit ui' Die ^traiit awarded to tjio IJprkoloy tiuluu)! 
va...u ic*. wttjs prutuptt'd to a lat\£)e oxtetit by tlii? j-rauls oilicer's not 
be 'u. tokl of the uonti'aetii between the sdiool district and BC/TV. 
i.>'Lu-...a.'f, grantKS otTicials ti>ld ua that the award to the school district 
was nuuie v/ith the understanding that the s(^i»ool district would not act 
merely as a ecnduit whereby nearly all oi' the grant funds would be 
subcontracted to J3C/TV, an ineligible applicant under title Vli legis- 
lation. Such under s Landing, however, was not formally agreed to. 

Title VII legislation provides that the activities carried out under 
the grant must be administered by or under the supervision of the ap- 
plicant. The terni!^ and conditions of the grant provide that the appli- 
cant may enter into contracts or j^greenu nts for the purposes of the 
grant provided that the proporsed conirf^ict^ ar'«^ .Jliprov.Ml by the 
grants officer in writing. 

The initial contract between the school district and BC/TV was 
exo(>i;ted on April 17, 1972, 11 days after the grant award. By 
sci.-ijrui;' i..ti.eri: dated April 28. 1972, and M-ay 30, 1972, the school 
di.iiri.-! hcl-iiedly tiotii'ied the OE project officers that a portion of the 
grant han been subcontracted. Neither the project officers nor the 
schtM)l district, however, advised the grants officer of the contract. 
c:unseqiiently, on ivlarch 1, 1973, the grants officer suspended further 
n:n<ling under the grant until all coi:.tract3 .:nid subcontrac*3 were sub- 
fuitted for approval. 

nc/TV and school district officials stated that the proposal clearly 
inatod that production subcontracts would be le+. The proposal states: 

" ^ 'I'he iiroduction will include sub-contracting for almost 
every aspect as there is no permanent production staff except 
the executive producer and his assistant and the writers. 
Sub- contracts will be made for animation, puppetry, graphics, 
music, film-processing, studio facilities, set design, creative 
pprsonnoJ for live sections, editing. " 

Further these same officials told us that various OE officials were 
aware of the subcontracts that were let because they personally visited 
subcontractor facilities. A BC/TV official told us that BC/TV relied 
on tho wrliool district to receive the grants officer's approval before 
awarding the contract.s , A Kchool district official toid us that failure 
to notify the grants office was an oversight on the part of the school 
district. 

HEV/ A UDIT FINDINGS 

The flEW aud.'t report, dated September 28, 1973, examined various 
aspects of the grantee's operations for April 6, 1972, throurh April 30. 
1J.W3, 'Ihe review determined whether tiie costs reported b/the school 
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abiUiv, ami ariouubiUtv--in uc.tuJ'darKH? with pxani umwB and ccndi- 
tiQrtai the IIKW Cirants Administration lV^:*auul, ai4d appUijable l''odc>i'ul 

The Audit Apoucy reported that tlio ffT':»ntoo spoat $325, 337 laoru 
thai{ thu total graiit uward of $2, 389. yao. Of tho total coatiS of 
$L», 711), 317 reported for the period, tho Audit Agency recommended the 
disallowanoe of $250, 709. wliujh jonsisted of $93. ti7i) in direct ^-osta 
and $157, 430 in overhead. The Audit A^^ency also questioned $947, 7ao 
in BO/TV subeoiitruct« and $l,516,a22 which was attributed to the basic 
contracts between tlie school district and IJC/TV because the grants 
officer had not approved them as required. 

The school district a^'reed with a disallowance of $83, 27v) wliich 
included espenditures for travel, office furnishings, and salariOvS. 
Tlie tnajor item which the school di.nrict did not agree with was tho 
I'ecomniended disallowance for overhead totaling $157,430. The principal 
point of disagreement was tho overhead rate which should be used. The 
school district applied an overhead rate of 8 percent to the amovmt ol 
the grant award; the Audit Agency, however, was of the opinion that the 
appropriate rate to be applied was 4.59 percent which represents the 
rate establislied by the California Department of Education for title Vll 
projects. 

Tho superintendent of the school district told us that Dr. Mar land, 
OE's former Commissioner, and Dr. Davies, OE's former Deputy Com- 
missioner for Development agreed to the overhead rate being questioned 
by the auditors as a condition for the school district acting as a fiscal 
agent on behalf of DC/TV. (Seech. 2.) Neitlier official, however, 
could recall such an agreement. 

I .EGA L CON SIDEHATIONS 

By letter dated May 2, 1973, to the Deputy Commissioner for Scliool 
S>'stenis, HEW's Getieral Counsel expressed an opinion on the approvability 
of the basic contracts between the school district and liC/TV under the 
f.irant, and on the allowability of the costs mcurred under the contracts. 

Tiie General Counsel's opinion states: 

1' 'i- Wc have reviewed the two contracts in question and do 
not belie e they are approvabie in their present form. A 
number of activities described in the contracts to be carried 
out by BC/TV, in our view, appear to be outside the scope of 
Title VII and regulations thereunder and outside the purview 
of the grant as modified by the amendment of April 6, 1972. 
These include: 

"'Developing strategies for long-term funding (for 
BC/TV); working on details of an independent, non- 
profit corporation that would eventually, after six 
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juonths dv a year, separal<.' ilsoU' from i\w 
UorUuk-y UiiirioU School District. ' 

' Ass^Mnhlinj.!; an initial plaaniiu? .stat'l' [t'oi* IKJ/TV] 
oi' 10-<^0 pt'opio, at least to tlio extont related to 
the eritabliahnietit ol' UC/TV. ' 

'Finilin.u tjun'io.iuut office and studio space [for 
HC/TV|, preferably in the San Krancisco 13ay 
Area. ' ' 

"The contrtietvS also involved a potential conflict-of-interest 
[)4;'ebk'n'», since " [two scliool district oi'^iciaisl, who 
would b(j supervising the contracted work for the achool 
district, are officials of BC'/TV who would be paid for their 
services to HC/TV frotn grant funds. 

"l''urthermore, the contracts are quite vague as to the scope 
of services to be performed by BC/TV, the nietliod of de- 
termining compensation, and the allocation of funds and 
responsibilities between the grantee and BC/TV. 

"For the above reasons, we do not believe that Berkeley's 
contracts with BC/T\' were approvable at the time they were 
entered into. •'<' -i'" 

Concerning the allowability of the costs incurred under the contracts, 
the opinion stated: 

j;^ Wliether a cost is allowable depends, not on whether the 
activity involved is performed directly by the grantee or in- 
c.irectly by a third party, but ultimately on whether the 
activity is authorized by tlie relevant statutoi'y and regulatory 
nvovisions and whether it is in accordance with the approved 
;.*ro ject proposal. 

" lierefore, if the costs of some of the activities carried 
:y,:i under thi* (*ontrac*t are otherwise properly chargeable to 
t>i* .^;rant. wo do not believe the failure to submit the con- 
t-.\-/ts for a^)pr(^val bars reimbursement of the grantee for sucti 
costs. '■■ 

' :.i opinion further stated that the allowability of costs is a matV j' 
o wvwl b:-» detia'^m ined by appropriate administrative and fiscal 

o:;- of (>E. 

••'MKis^r c.M'^ Avnrr kindincis 

- '-.Mttct^r d:'*''r:J.vMl a c()nsMl(>rabh* amj^'!.ipl oC time in analyzing' 
:1m* • : — /vt iMvJ (^ther .^ata available at OK and lUV^lV. On 
i-'i'^^*- y the i^rants c>ft'icu»r ri^comnuuidrd to th(* UiriM^tor of 
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OE's Contracts and Grants division that a minimum of $504, 918 be 
disallowed of the total costs reported under the grant. Most of 
the costs recommeiided for disallowance) were attributed to the over- 
head charjjed by the school district, which was then estimated at 
about $162,000, and to a cost-plus-a-percentage-of-cost production 
subcontract totaling $235,604. 

On March 21, 1974, the Commissioner of Education, Dr. Ottina, 
at the recommendation of the Director, Contracts and Grants Division, 
approved payment to the grantee for $2, 389, 980- -the total amount of 
the grant award. The total amount of cost disallowances was determined 
to be $325, 337--tlie exact amount of expenditures incurred by the school 
district in excess of the grant award. 

According to the recommendation of the Director of the Contracts 
and Grants Division, the rationale for the settlement is as follows: 

">;• * * The two primary considerations at work in the 
recommended settlement are allowance of a second-tier sub- 
contract with - [the subcontractor] which was awarded by 
RC/TV on an illegal cost plus a percentage of cost basis 
and recognition of the commitment made to * * * [the super- 
intendent] before the grant award concerning payment of an 8% 
overhead. I believe it is within the authority of this Division 
to settle the grant cost questions along these lines and, having 
checked with OGC {Office of General Counsel) and found them 
reluctant to advise us either way, so recommend. My ex- 
perience in Government contracting leads me to conclude 
that a court of law would not sustain the contention that com- 
pensations may be denied to a Grantee for benefits bestowed 
simply because those benefits were contracted for on an 
illegal basis. Reducing the subcontract amount to reflect 
only allowable costs plus a legal fixed fee of 10% places it within 
the proposed settlement amount. As to the overhead ques- 
tion, while the department reserves to itself the authority 
to negotiate overhead rates (Grants Administration Manual 
1-73-60. D) I believe it would be unreasonable and imprudent 
for the Office of Education to refuse to honor a pre-grant 
agreement with »i< [the superintendent] that an 8% overhead 
fig\ire would apply. Aside from the department's reservation 
of the right to establish overhead rates in HEW, recognition 
of the negotiation of a predetermined overhead rate would not 
be improper. 

Our information indicates that ^' [the school district] will 
be most willing to settle on this basis since BC/TV has ob- 
tained funds from non-govertiment sources which have been 
or will be used to pay the $325, 337 overrun. The release 
of the entire $600, 000 now withheld will permit * * [the 
school district] to recover its promised overhead and the 
advances of cash to BC/TV and should leave the School 
District whole. - - i^" 
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CONCLUSION 



Many of the t'inUings the Audit Agency disclosed would have been 
avoided had the Berkeley school district more closely supervised the 
activities of BC/TV. Closer supervision could have prevented many of 
the improper charges against grant funds and may have helped to 
correct BC/TV's management and financial weaknesses. 
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, CHAPTER 5 
ACLOMPLIStlMKNTSOF THE TWO GRANTS 



The basic objective of tiie BC/TV proposal was to develop a 
bilingual and bicultural (Spanish-English) educational television show 
to be aired nationally. Generally, the proposal intended to tie together 
the foHowing: 

--The plight of Spanish-origin people, particularly their educational 
difficulties. 

--The developments and findings of research in early childhood 
education. 

--'I^he power of the television medium. 

--The experience of Childrens Television Workshop (Sesame Street) 
and other related television experiments. 

The central concept of the program to be developed was based on 
the general goals of helping children to feel better about themselves and 
develop academic skills and problem -solving abilities. 

To develop the television series, the proposal was to be phase 
funded. The purpose of the phase funding was to provide OE close man- 
agement supervision of program and budget decisions. Funding of each 
successive phase was to be contingent on the grantee's performance 
during the preceding phase and the availability of appropriated funds. 

Sixty -five 1/2-hour shows were completed at a cost to OE of about 
$5. 0 million, and the Public Broadcasting Service has agreed to make the 
shows available to participating stations in the fall of 1974. Altiiough 
HC/TV produced 6 5 shows during the course of the series development, 
considerable controversy existed over its performance, particularly 
during the latter months of the first grant. BC/TV did not meet a major 
production goal; according to the HEW audit report, only one of five test 
shows was completed. 

Both OK and BC/TV officials gave many reasons for not meeting 
ihis goal. OF. project officers were of the opinion that BC/TV devoted 
too much of its efforts to the promotional aspects of the series rather 
than on production; the grants officer believed that BC/TV was unable 
to produce primarily bec;ause of liie management weaknesses disclosed 
by the HEW audit report. RC/1'V officials, however, said that they 
were unable to produce primarily because of OE funding delays. 

It is difficult to assess the extent to which BC/TV's management 
contributed to its not meeting the production goals under the grant, 
hi our opinion, however, BC/TV did not have enough funds to meet its 



production goals by the end of the grant period. OE suspendcnl fundin^q 
on two ocasions and HC/TV did not; receive continuation funding beyond 
January 31, 1973, as was originally planned. Also, BC/TV was 
denied additional funding? on another occasion because of the impending 
HEW audit. 

CHRONOLOGY OF EVTjINTS 

On at least two occasions. Dr. Davies, OE's Deputy Commissioner 
for Development, gave written assurance to the Berkeley school district 
and BC/TV that it was OE's intent to provide $3 million of fiscal year 
1973 funds for the project's development. Dr. Davies stated, however, 
that funding was contingent on BC/TV's performance and the availability 
of appropriated funds. Additionally, BC/TV and scliool district officials 
told us that OE had given verbal assurances that funds would be made 
available throughout project development. 

The first grant was extended on October 6, 1972, and provided 
$1. 5 million for the period ending January 30, 1973. The grant award 
incorporated by reference a school district supplemental proposal dated 
October 4, 1972. The supplemental proposal stated that an extension of 
the project was requested to continue the activities in the original funding 
document. The supplemental proposal listed production goals which in- 
cluded 5 hours of programing by mid-February 1973 and an additional 
5 hours of programing by mid-April 1973. 

On October 17, 1972--11 days after the supplemental grant award-- 
the grants officer amended the grant, limiting the release of funds to 
$500,000 until BC/TV provided a revised work statement for the period 
October 6, 1972, through January 30, 1973. BC/TV complied with this 
request and on November 17, 1972, the grants officer rescinded the 
grant amendment of October 17, 1972, and released the entire amount of 
the award to BC/TV. The revision incorporated as the work statement 
for the period ending January 31, 1973, the grantee's I'evised proposal 
whicli provided for, among other things, the production of five test shows 
between February 1 and April 15, 1973. 

On January 2 5, 1973, the superintendent of the Berkeley school 
district requested extending the grant period fi'om January 30, 1973, 
until April 30, 1973, at no additional cost to the Government. The re- 
quest was made in anticipation that there would be a delay in receiving 
funds from OE for th(^ project period February 1 to October 1, 1973. 
The superintendent stated that in anticupation of this delay, j-JC/TV had 
to cut back on its normal activities so that it could continue its work 
over a longer period of time. An OE official told us that OE had intended 
to provide BC/TV an additional $1.5 million from funds authorized under 
the Cooperative Researcli Act; iiowever, sufficient funds were not avail- 
able. 

On January 30, 1973, the grants officer amended the terms of the 
grant to extend the period of performance until April 30, 1973. The re- 
vision stated that the extension was not to result in any increased costs 
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to the Government and all other terms and conditions of the grant were 
to remain unchanged. 

On February 28, 1973, BC/TV requested from OE $350,000 for 
tlie production of four test shows which were to be completed in April 
1973. OE however, did not respond to this request in view of the im- 
pending review by the HEW Audit Agency. Additionally, the grants 
officer suspended funding on March 1, 1973, pending the submission 
and approval of all contracts and subcontracts that were entered into 
under the grant, and funding was not resumed until after the grant 
period. 

CONCLUSION 

The Berkeley school district and BC/TV were expecting continuous 
funding over the project's development and planned accordingly. As de- 
lays in funding occurred, or original funding plans failed to materialize, 
production schedules slipped. The funding lapses in conjunction with 
the BC/TV management weaknesses disclosed by the Audit Agency 
appear to have contributed to BC/TV's failure to perform under the 
grant. 

Much of the controversy over BC/TV's performance could have been 
eliminated if production schedules, geared to the known availability of funds, 
had been revised and formally agreed on when it became apparent that funding 
of the project would not be continuous. Such a procedure would appear 
particularly necessary since the project was to be phase funded over 
a period spanning at least 3 fiscal years, and OE could not guarantee the 
availability of appropriated funds. 
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